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 CHILDCARE DISQUALIFICATION REQUIREMENTS – GUIDANCE FOR SCHOOLS
From 31st August 2018, updated statutory guidance from the Department for Education (DfE) comes into force setting out the childcare disqualification requirements for staff working in schools and academies, based on the Childcare Act 2006 and the Childcare (Disqualification) and Childcare (Early Years Provision Free of Charge) (Extended Entitlement) (Amendment) Regulations 2018.  It replaces the previous document published by the government and can be found at: 
www.gov.uk/government/publications/disqualification-under-the-childcare-act-2006
The Regulations prohibit anyone who is disqualified under the 2018 Regulations from providing relevant childcare provision or being directly concerned in the management of such provision. Schools are prohibited from employing a disqualified person in connection with relevant childcare provision, unless they have been granted a waiver from Ofsted for the role in question.
What are relevant staff and relevant settings? 
The following categories of staff in nursery, primary or secondary school/academy settings are covered by the 2018 Regulations. 
· Staff who are employed or engaged to provide early years childcare 
This covers those who provide any care for a child up to and including reception age. This includes education in nursery and reception classes, and/or any supervised activity (such as breakfast clubs, lunchtime supervision and after-school care provided by the school) both during and outside of school hours for children in the early years age range.
· Staff who are employed or engaged to provide later years childcare
This covers staff who work in childcare provided by a school outside of normal school hours for children above reception age but who have not attained the age of eight. This does not include education or supervised activity for children above reception age during school hours (including extended school hours for co-curricular learning activities such as the school’s choir or sports teams) but does include before-school settings, such as breakfast clubs, and after-school provisions.
· Staff who are directly concerned in the management of such early or later years provision
Note: Staff includes casuals and, it is recommended, volunteers. 
Who is not covered by the regulations?

· Staff not directly providing or managing childcare, e.g. Caretakers, Cleaners, Drivers, Transport Escorts, Catering and Office Staff

· Staff providing education or supervised activity during extended school hours for co-curricular activities, in later years.

· Governors unless they have another role in the school that would make them eligible, or if they are directly involved in managing the childcare provision.
Schools and local authorities should exercise their judgement as to whether staff are within the scope of the regulations, taking additional professional advice as appropriate. Where staff are not considered to be within scope of the legislation it is recommended that this is noted on file, and a record held of any assessment, advice or explanation of the decision if deemed applicable.

Where it is decided that a member of staff is not working in or managing the childcare setting, and therefore they are not required to make a declaration, if subsequently they are deployed to the childcare setting a declaration form will need to be completed first.
Therefore we interpret that in: 
Nursery and Reception (up to 31 August following the child’s fifth birthday) - All relevant staff will be covered. 

Infant, (and Primary) - All relevant staff working in reception will need to declare, those working with 5 to 7 year olds will need to declare if they are involved in activities outside of the normal school “education” day or directly managing them.
Junior (and Primary) – All relevant staff working with children aged 5 to 7 will need to declare if they are involved in activities outside of the normal school “education” day or directly managing these activities.
Primary Phases – It is possible all relevant staff are covered as in such settings it may be difficult to ensure that staff are always exclusively working with those over the age of 8, or are not working in childcare provision for those aged between 5 and 7 outside of the school day. However, Headteachers will need to assess how staff are working, the physical lay-out of the school, etc. to decide if the person is or is not working in a relevant childcare setting.
Secondary Schools - Will need to undertake checks on relevant staff (including managers) where any services are provided where under 8’s may be in attendance, e.g. childcare facilities, before or after school clubs. 

Who is disqualified? 
In a school setting, a person is disqualified if any of the following apply: 
· They have been included on the Disclosure and Barring Service (DBS) Children’s Barred List

· They have been found to have committed certain violent or sexual criminal offences against adults or children as referred to in the regulations; 

· They are subject to certain orders made in relation to the care of children as referred to in the regulations; 

· They have had registration refused or cancelled in relation to childcare, or children’s homes or have been prohibited from private fostering; 

· They have been found to have committed an offence overseas, which would lead to disqualification under the regulations if it had occurred in any part of the UK.
The above provides a summary, and full details of the criteria that lead to “disqualification” are set out in the 2018 Regulations; 

https://www.gov.uk/government/publications/disqualification-under-the-childcare-act-2006/disqualification-under-the-childcare-act-2006 
Under the 2018 Regulations, disqualified by association for individuals working in childcare in non-domestic settings has been removed and schools are therefore no longer required to establish whether staff providing childcare are disqualified by association. Instead, it is advised that the school’s safeguarding policies are clear on the expectations placed upon staff, including with regards to associations outside of work and how this may impact on the safeguarding of children. Additionally, it is important to forge a culture where staff feel able to discuss matters relating to outside of work in an appropriate way, which may have implications for safeguarding children.
What should schools do now? 
There are five key actions required:

1. All relevant staff (and volunteers) in relevant settings must be asked to complete the new declaration, affirming that they are not disqualified.  
A declaration form is attached for your use. Schools should ensure staff who fall within the relevant categories are aware of the legislation and make available the list of relevant offences and orders as set out in Table A and B of the statutory guidance for local authorities and schools on Disqualification under the Childcare Act 2006 (July 2018)..  The link can be found below: 
https://www.gov.uk/government/publications/disqualification-under-the-childcare-act-2006
A reasonable deadline should be set for the return of the form and forms should be chased during that time.  One month would be reasonable.  Where a member of staff (or volunteer) refuses to complete and return the form, it may be necessary to take action to remove them from work.  Please seek HR advice in these cases.

Record the check in school - although it is not a requirement, the check could be recorded on the Single Central Record.  Ofsted are now looking at whether the check has been done. Use the SCR to record if and why a member of staff is not asked to declare. Historic data will need to be reviewed and destroyed if no longer required. 
The full schedules to the Regulations (which detail the disqualification orders, offences etc.) can be found below: 
www.legislation.gov.uk/uksi/2009/1547/schedule/1/made
www.legislation.gov.uk/uksi/2009/1547/schedule/2/made
www.legislation.gov.uk/uksi/2009/1547/schedule/3/made
2 Schools should notify their HR provider and the LADO immediately if they: 

i. know of anyone in their employment who is or may be disqualified, 

ii. receive a positive declaration from any member of staff or volunteer.

A school must not continue to employ an individual who is disqualified to work in or manage relevant childcare provision. The individual should be informed if the meet the disqualification criteria, of the implications of being disqualified and whether they can apply to Ofsted to waive their disqualification. Further details regarding how to apply for a waiver and the waiver application form can be accessed via the following website;
www.gov.uk/government/publications/applying-to-waive-disqualification-early-years-and-childcare-providers 
Anyone who is disqualified, or awaiting a decision on a waiver application, must be removed from the childcare setting. However it may well be possible for them to be deployed elsewhere in the school or for adjustments to be made so that they are not in a relevant childcare setting (such as working from home or other solutions to suit the circumstances).  All options should be looked at and risk assessed with due regard to other safeguarding guidance before there is a suspension.  
Please note that if a staff member has already received an Ofsted waiver which covers the role they are undertaking for a previously declared matter, and the subsequent declaration is for the same matter, it is not necessary to seek the waiver again.
3. All new appointments (including new volunteers) in relevant settings must be required to complete the declaration prior to commencing work and DBS certificates should be checked with reference to the list of relevant offences in the Act (Schedules 2 & 3).  

4. Schools must ensure that any external agency or contractor providing relevant staff in relevant settings carries out appropriate checks prior to placing them in the school. The table below sets out the most common groups to consider:
	Activity/Provider
	Action

	Other organisations hiring/using school facilities
	If they are providing childcare, the organisation will need to carry out the check and you can ask for confirmation that this has been done

	Self-employed people in a relevant setting e.g. football coaches
	Can be asked to confirm that they are not disqualified.

	Healthcare including Educational Psychologists, School Nurse, Speech and Language Therapists.  Ophthalmologists
	Excluded from the legislation so they are not required to declare

	Centrally employed LA staff, where they are deployed to work in childcare settings
	RBC will carry out the check and will be able to confirm this to the school

	Agency staff, third-party organisation staff, or contractors providing staff to work in childcare
	The organisation will need to carry out the check and you can ask for confirmation that this has been done

	Trainees and students, in childcare settings
	The provider must provide confirmation that the check has been completed.


5. Schools must ensure that the pre-employment checks procedure is updated accordingly. 

Disqualified Workers 
The HR Service will support schools in dealing with cases where a disqualified person is identified. If you think that an existing member of staff, or a person you are considering employing, may be disqualified, you can contact Ofsted at disqualification@ofsted.gov.uk. 
Whilst a waiver application is under consideration, the individual must not continue to work in the relevant settings. Ofsted may grant a full or partial waiver, including a waiver that would allow an individual to work in a relevant school setting. 

Where a waiver is not granted, or a disqualified individual decides not to apply for a waiver, the employee will need to be dismissed unless suitable permanent redeployment options are available.  Please seek HR advice in all cases.
Frequently Asked Questions 
1. Given the fact that these Regulations have been in force since 2009, is it appropriate to effect a dismissal on the basis of these Regulations now, in respect of someone who has been employed for a number of years? 
The DfE have advised that the regulations have been in force for a number of years and would expect that schools will take appropriate action where individuals may be caught by the requirement, or where they are made aware that someone working at the school should be disqualified.

2. For existing staff/volunteers, is a self-declaration sufficient or is any declaration expected to be verified wherever possible (for example, by viewing a DBS disclosure), and are employers expected to verify the absence of any Orders or restrictions? 

There is no requirement to check DBS certificates for existing staff and there is no evident process for verifying if someone has a childcare order or other restriction against them.  It seems that self-declarations are acceptable.  
3. What do we need to do for new staff? 

For new staff, the employee should sign a declaration and the DBS certificate should be checked against the list of offences in the Schedules. Of course, other offences may also lead to non-employment under normal DBS assessment processes. 
4. How do these Regulations sit with the Data Protection legislation, particularly in respect of sensitive personal data? 

The guidance indicates that information must be processed in accordance with Data Protection requirements, but this does not mean that information cannot be gathered where failure to do so would result in a risk of harm to a child. Clearly schools must handle and store all information carefully, in accordance with normal Data Protection rules. 
5. How long will it take to process an application for a disqualification waiver? 
This is a matter for Ofsted who have the responsibility for granting a waiver or not. The time it will take to process a waiver application will undoubtedly vary from case-to-case; depending upon the nature or complexity of the case. 
6. Should the childcare disqualification check be recorded in the school’s Single Central Record?  

The HR service recommends that the date of the check and the fact that it is “clear” is recorded on the SCR.  Note, use of the SCR is not a requirement from Ofsted, but it is already established as the central record for safeguarding checks.

7. Should staff who might only provide cover in a relevant setting be asked to declare?

The DfE guidance says that schools and LAs need to use judgement in these instances.  A risk assessment should be done when cover is required, and measures put in place to minimise risk.  For example, the person providing cover is doing so alongside a member of staff who has been asked to declare as part of their role.  If the cover is more frequent, the employee should be asked to declare.

8. Do all cautions and convictions need to be declared?

Staff do not need to declare cautions or convictions that are protected.  These are cautions or convictions that the DBS would filter out before sending out a disclosure certificate.  There is a link in the DfE guide in paragraph 34 to help with this.
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	The Childcare (Early Years Provision Free of Charge) (Extended Entitlement) (Amendment) Regulations 2018 updates provisions in the Childcare Act 2006 and the Childcare (Disqualification) Regulations 2009.
This means that, in order to comply with the Regulations, the school must ensure that relevant staff are not disqualified from working in a relevant childcare setting.

All relevant staff, including new appointees, working in a childcare setting or directly concerned in the management of a childcare setting must complete the declaration below.  The school is required to ask for the information, which is separate from any other information already provided (e.g. DBS check) and staff must complete the form with accurate information.

If a member of staff is disqualified, there may be an impact on their ability to remain working with the relevant age group or in the setting.  A disqualified person is not permitted to continue to work in a setting providing early years childcare, or later years childcare outside of the school day for children under the age of eight, unless they apply for and are granted a waiver from Ofsted.

A person may be disqualified through:

1. Having certain orders or other restrictions placed upon them,

2. Having committed certain offences

If you need any assistance with completing this form or if you have any questions please speak to the school office.  

	Name 
	
	Post 
	

	Please circle one option for every question: 



	Section 1 – Orders or other restrictions 

	Have any orders or other determinations related to childcare been made in respect of you? 
	YES / NO 

	Have any orders or other determinations related to childcare been made in respect of a child in your care? e.g. have your own children been taken into care?
	YES / NO 

	Have any orders or other determinations been made which prevents you from being registered in relation to child care, children’s homes or fostering? 
	YES / NO 

	Are there any other relevant orders, restrictions or prohibitions in respect of you as set out in the Schedule 1 of the Regulations ? Available from the school office or at the link below: http://www.legislation.gov.uk/uksi/2009/1547/schedule/1/made 
	YES / NO 

	Are you barred from working with Children (Disclosure and Barring (DBS))? 
	YES / NO 

	Section 2 – Specified and Statutory Offences 

	Have you ever been cautioned, reprimanded, given a warning for, or convicted of: 

	Any offence against or involving a child? (a child is a person under the age of 18) 
	YES / NO 

	Any violent or sexual offence against an adult? 
	YES / NO 

	Any offence under the Sexual Offences Act? 
	YES / NO 

	Any other relevant offence? Available from the school office or at the links below: 

http://www.legislation.gov.uk/uksi/2009/1547/schedule/2/made
http://www.legislation.gov.uk/uksi/2009/1547/schedule/3/made
	YES / NO 

	Have you ever been cautioned, reprimanded, given a warning for, or convicted of any similar offence in another country? 
	YES / NO 

	Section 3 – Provision of Information 

	If you have answered YES to any of the questions above you should provide details below. You may supply this information separately if you so wish, but you must do so without delay. 

	Details of the order, restriction, conviction, caution, etc. 
	

	The date(s) of these 
	

	The relevant court(s) or body(ies) 
	

	You should also provide a copy of the relevant order, caution, conviction, etc. In relation to cautions/convictions a DBS Certificate may be provided. 

	Section 4 -Declaration 

	In signing this form, I confirm that the information provided is true to the best of my knowledge and that: 

	I understand my responsibilities to safeguard children. 

	I understand that I must notify my Headteacher/Principal immediately of anything that affects my suitability, now or in the future, including any cautions, warnings, convictions, orders or other determinations that would render me disqualified from working with children. 

	Signed 
	

	Print Name 
	
	Date 
	


Please note that all information disclosed on this form will be dealt with confidentially, and will only be shared with people involved in an advisory or decision making capacity.  Details to confirm that this check has been carried out will be recorded in school systems, and the form destroyed. 
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